TOPUIOBA HU.A., JIOBYIIKHH B.A.
NUCTOPUA CTAHOBJIEHUSA U PAZBUTUSA YACTHOI'O IIPABA B POCCHUHA
AHHOTanuA: B craTtbe paccMaTpuBaeTCs HCTOPUS CTAHOBIEHUS W Pa3BUTUSA YaCTHOI'O
npaa B Poccun. ABTOpamMuM ObUIM  BBISBIECHBl IJIABHBIMHM ~ HAIpPABJICHUSMH, KOTOpBIE
CIOCOOCTBOBaIM Obl Pa3BUTHUIO COBPEMEHHOI'O YAacTHOTO IpaBa. Takxke ObUIO BBISIBIEHO, YTO
MIPaBOBOE 3aKpEIICHHE CHUCTEMBI YacTHOI'O IpaBa JOJDKHO OCHOBBIBAThCS Ha cucteme (opm

(MCTOYHHMKOB) IPaBa, BOCIPUHUMAIOIIUX CHENU(UKY TAaHHOTO poJia OOIIECTBEHHBIX OTHOLICHUH.

KiaroueBble c¢J0Ba: CTAaHOBJICHHE YaCTHOI'O ImpaBa, HCTOYHHUKH YACTHOI'O IIpaBa,

cucTeMaTrulanusda, HOpMbl MCXKIAYHAPOAHOI'O IIpaBa, HOPMAaTHBHOCTD, HpaBOBOﬁ 00BIyaii.

TORILOVA I.A,, LYUBUSHKIN V.A.
HISTORY OF RUSSIAN PRIVATE LAW FORMATION AND DEVELOPMENT
Abstract: The paper deals with the history of Russian private law formation and
development. The authors consider the main directions of the modern private law development. A
conclusion is drawn that the legal fixing of private law should be based on the legal sources
showing the specifics of this type of public relations.
Keywords: formation of private law, sources of private law, systematization, norms of

international law, normativnost, legal custom.

B poccuiickoii ropuanyeckoil Hayke MNpPEANPUHUMAINCh MHOTOKpPATHBIE IMOIBITKH J1aTh
OIIpECIICHUE TIOHATUIO «4acTHOEe mpaBo». Tak B uacTtHocTH, C.A. XOXJIOB ONpenenser ero
cleayomuM obpazom: «HacTHoe MpaBo — 3TO, MPEXkAE BCEro, MPaBO CBOOOJHON JTMUYHOCTH, ITPABO
YaCTHOTO YeJIOBEKa, CBOOOAHOIO OT BMEIIATEIbCTBA B €ro YacTHbIE Jejla, HO OTHIOAb HeE
CcBOOOMHOTO OT CcoOOMIOACHUS 3aKkoHa. YacTHoe MpaBO — 3TO NPaBO CaMOCTOSTEIBHOIO
NpeanpuHUMaTeNs, i KOTOPOro 3KOHOMHUYEcKas cB0OOJa JOJKHA COMPOBOXKIATHCS CTPOIMM
COOJIFOJICHMEM 3aKOHA M OXPAHSAEMBIX 3TUM 3aKOHOM HHTEPECOB €ro KOHTpareHtoB» [5, c. 376].
Takum oOpa3om, yaCTHOE MPaBO — 3TO MPaABO, PEATUIYIOIIEE U 3aLUINAIOIIEee YaCTHbIE HUHTEPECHI
JIUIA B €70 B3aUMOOTHOLIEHUSIX C IPYTUMHU JINLIAMHU.

K cdepe yacTHOro mpaBa OTHOCAT TaKM€ OTpPACIH, KaK TPa)kKJAaHCKOE MpPaBo, ceMeiiHoe
IpaBo, TPYIOBOE IpaBO, TOProBOe€ IpaBo, MPEeINPUHUMATEIHCKOE MpaBo, OAHKOBCKOE IMPaBo;
MEXTyHapOAHOE YaCTHOE MPaBo U Ap.

Haubonee sipkoe BOIJIOLIEHHE U BBIpAKEHUE YacTHOE MpaBo nouyuusio B [Ipesnem Pume,
IJle YaCTHbIE MHTEPEChl UCKOHHBIX PUMCKHUX TpakJaH (Civis) HAIIM OTpakeHUE U 3aKperieHHe B

PUMCKOM «IIMBHJIILHOM IpaBe» (jus civile). BoT mouemy u B Hacrosiee BpeMsi BO MHOTHX CTpaHax



YaCTHOE MPABO HA3bIBAIOT LIUBWJIBHBIM MPABOM: UMEHHO HOPMBI TPAXAAHCKOIO MpaBa HaIllpaBJIEHBI
Ha COIVIACOBAaHME M 3alUTY YaCTHBIX MHTEPECOB OTAEIbHBIX TPaXJaH M IOPUIUYECKHUX JIULl B
MPOLECCE UX B3aUMOJICHCTBHUS.

PumMmckue Tpamuumu mnepefand HOBEWIIEMY BPEMEHHM HWHCTUTYLMOHHYKO) CHCTEMY, T.€.
CUCTEMY, MOJIOKEHHYIO B OCHOBY MHCTUTYIH ["ast u FOctunmana [4, c. 156].

Pumckoe uacTHOe mpaBO TMPOHECIO CBOM 0a30Bbleé WHCTUTYTHI M MPHUHIUIBI Yepe3
MHOT'OBEKOBYIO MCTOPHIO M B UTOI'E€ CTaJ0 OCHOBOM I COBPEMEHHOI'O YacTHOro mpasa. YacTHoe
npaBo Puma mo-npexxHeMy HMMeEET OrpOMHOE 3HAUEHUE B IOPUIMYECKOM HAayKe KaKk OCHOBa JIs
HCCIEA0BaHMUS OTPACIIE YaCTHOIO MPaBa COBPEMEHHBIX I'OCY1apCTB.

AHaJOrMYHO pPHUMCKOMY IIpaBy, pa3BUTHE M CTaHOBJIEHUE 4YAacTHOIO IIpaBa B
3aKoHoAarenbcTBe Poccuu ocymiecTBiasiocs nol3TanHo. [lepBbIM MaMATHUKOM IpaBa, ¢ KOTOPOIO
clielyeT OTCUMTBHIBATh HA4YaJl0 pa3BUTHs YACTHONPABOBBIX OTHOUIEHUH, siBisieTcss Pycckas mpasna,
OCHOBY KOTOPO# COCTaBJIsUIH NnpaBoBbie 00b14an X-XI BB., a Takke KHsDKeCKasi cyZeOHas MpaKTHKa.
Pa3BuTHe yacTHOTrO TIpaBa B KOHTeKcTe Pycckoii [IpaBapl BuauTcs B popmMupoBaHuu GeoanbHON
COOCTBEHHOCTH B BHJIE BOTYUHHI [2, . 33].

JlanpHeHImMMH 3TanaMu pa3BUTHUS 4acTHOro mpaBa Poccuu cramu: KHsKecKoe (LapcKoe)
3aKOHOAATEIBCTBO, IMPUTOBOPHI OOSPCKON JAYMBbI, TOCTAHOBIIEHUSI 3€MCKHX COOOPOB U OTPACIEBBIX
pacrnopsbKeHHi TpuKa3oB, cyneoHuku 1497 rona u 1550 romga, Coboproe ynoxenune 1649 roma. B
CBOIO ouepenib, uctouHnkaMu CobopHoro ynoxkenus 1649 roma cranu cyAeOHHKH, YKa3HbIE KHUTH
NIPUKA30B, LAPCKHUE YyKa3bl, JIYMCKHE IPUTOBOPHI, pELIeHHs 3eMCKHX Cco00poB, «CToriaBy,
JIUTOBCKOE U BU3AaHTUHCKOE 3aKOHOAATENBLCTBO. Yoke nociie 1649 rona B KOMIUIEKC IPaBOBBIX HOPM
VY 10xeHus BOILJIM HOBOYKa3HbIE CTaTbU O MOMECThSIX M BoTunHax (1677 r.), o Toprosie (1653 r. u
1677 r.), 4TO CBUACTEILCTBOBAJIO O PA3BUTHUU YaCTHOIPABOBHIX OTHOIICHHIA.

B nocneayromue nepuosibl B pOCCHICKOM 3aKOHOJATEIbCTBE OTCYTCTBOBAIM HEOOXOIUMBIE
MPENOCHIIKY (YCIOBHS) YAaCTHONPABOBOI'O perynupoBaHus. JIumb mocie auOepaiabHbIX pedopMm
Anekcannpa II, ocyiiecTBieHHBIX yXe BO BTOpoOi#l mosnoBuHe XIX Beka, 4acTHas COOCTBEHHOCT,
nepecrtaB ObITh NPUBHIETHEH, cTana «oOleil MmpaBOBOM HOPMOM BCEro HACEIEHMs: Ka3eHHbIN
MHTEPEC, CTOJIb 3aMETHBIN €I1l€ B NEPBBIX M3JJaHUAX CBOJA, CMEHAETCS TOCIIOJCTBOM ITOJIHONPABUS
B TPAXXTAHCKUX OTHOILICHUSX» [6].

KpynHoil Bexoil B pa3BUTHUM YaCTHOrO IIpaBa B 1esoM siBuics CBoj 3akOHOB Poccuiickoi
umnepun 1826 r. Ho, kak ormeuanu ydenble XIX B., HauaroM cOBpeMEHHOW KoJuuUKaluu
rpaxaaHckoro mnpasa B Poccum crnemyer cuurath 28 ¢eBpans 1804 r. [4, c. 383]. B sror neHs
Anekcanapom [ 6buT yTBEepKJIeH 0KIa] MUHUCTPA IOCTUIIMH, COAepkKaBIIUi mi1aH KHUTK 3aKOHOB,
KOTOpasi cocTosuia u3 mectu yactei. [lman tperbeil yactn Knuru 3akoHOB mpejmosnarai, 4To OHa

OyneT comepkaTh B cebe 00IMe TpakJaHCKHE 3aKOHBI OTHOCHUTEIBHO JIUIl, BEIICH, NEeHCTBUH,



00s13aTenbCTB, COOCTBEHHOCTH W BiageHus. B 1809 romy M.M. CnepanckuM ObUT COCTaBlIeH
IIPOEKT ['pa’kJaHCKOro YJoKeHUsi Ha OocHOBe DpaHIly3CKOTr0 Ipa)AaHCKoro konaekca. OJHaKo
3aKOHOM OH He cTai [3, c. 3].

Cyns no paboram E.B. BackkoBckoro u ILII. IlutoBuua, cieayronum 3TaroM B UCTOPUHU
YaCTHOIO MpaBa cTajl Y CTaB I'PAKIAHCKOTO CYJOIPOU3BOJICTBA, BCTYNUBIIMK B cuilly B 1864 roay,
OCHOBAHHBIM HA HJIe€ YaCTHONPABOBOH aBTOHOMHUH. Pa3zpaboTka mepBoro mpoekTa I'paxkIaHCKOTo
yJoxeHus, Hayajach B 1882 roay, HO He ObuIa JOBEACHA IO KOHIIA MO MpUYMHE Havana | MupoBoi
BOMHBI U 3aTeM OKTA0pbCcKO# peBostonnu [1, c. 51].

B Hacrosimee BpeMsi COrJlacCHO MPHUHATOM KOHLENUuu oOuiel Teopueld mpaBa W
anpoOHPOBAHHOM MPAKTUKOW MOKHO BBIJICIUTD CIEAYIOIUE POPMbI (MICTOYHHKH) YaCTHOTO MpaBa:
Koncturynusa Poccutickoii @enepariu, o0menpru3HaHHbIE MPUHITUIIBI © HOPMBI MEXIYHAPOIHOTO
mpaBa U MeXAyHapoAHble AoroBopbl Poccuiickoii @enepanuu; deaepanbHble KOHCTUTYIIHOHHBIE
3aKOHbI U (efepanbHble 3aKOHBI, B YAaCTHOCTH, KOIU(MUIIMPOBAHHBIE 3aKOHOAATEIbHBIC AKTHI:
I'paxxnanckuit kopexc Poccuiickoit ®denepanuu, Cemeitnbiii koaexc Poccuiickoit denepanum,
Tpynosoit koaexc Poccuiickoit @Penepaunn, Koxmekc toprosoro MopemiaBanus Pocculickon
@denepanyu; MPUHATHIE B COOTBETCTBUU C HUMH HHbIC (efepanbHble 3aKOHBI, PEryIUPYIOIIUe
chepy UacTHOMPaBOBBIX OTHOIIeHWH; Ykazbel [Ipesunmenta  Poccuiickoit  denepanuu;
[Tocranosnenus IIpaBurenscrBa Poccniickont @enepannn; 3aKOHOJaTEIbHbIE U MHBIE HOPMAaTUBHO-
npaBoBble aKThl cyObekToB Poccuiickoit denepauuu 1Mo mnpeaMeTaM COBMECTHOTO BEACHUS
Qeneparuni U cyobekroB P®, kacaeMo BONPOCOB YacCTHONPABOBOIO  PEryJIMPOBAHUS
OO0IIECTBEHHBIX OTHOILICHUH.

Hapsiny ¢ BblmenepednciaeHHbIMM HCTOYHUMKAMU JUIsl  OTpaciied 4YacTHOTro IpaBa
HMCTOYHUKOM SIBJISIIOTCS U TPaBOBbIE 00bIYau. BakHBIM M OTKPBITBIM BONPOCOM JJIsi HAy4YHOM
MOJIEMHUKH SIBJIIETCSI BOIIPOC O MecTe CyAeOHOro mnpeneaeHTa U cyAeOHOW MPAaKTUKU B CHUCTEME
UCTOYHUKOB ((hOpM) YAaCTHOTO pOCcCHHCKOro mpaBa. OTCYTCTBYET €AMHOE NOHUMaHHUE JIOKAJIbHBIX
HOPMAaTUBHBIX aKTOB Pa3JIMUHBIX OpPraHU3alui B Kaue€CTBE UCTOYHHUKOB YaCTHOT'O MpaBa, KOTOPHIE,
o0nazas CBOMMH  OCOOEHHOCTSMH, HMEIOT BaXHOE 3HA4YeHHE JJIs  yperyJaupoBaHUs
YaCTHOIMPABOBBIX OTHOIIECHUH.

['maBHBIMM HamnpaBIEHUSIMH, KOTOpPbIE CIIOCOOCTBOBAJM OBl Pa3BUTHIO COBPEMEHHOTO
YacTHOTO IpaBa, SIBJISIFOTCS CO3JaHME, CHUCTEMaTH3alUs W palMOHaIM3alMs 3aKOHOAATEeNbCTBA,
KoTOopoe obecrieuyuBaio Obl CTAOMIbBHOE, HENPOTUBOpPEUMBOE U I(PPEeKTUBHOE NPaBOBOE
peryanupoBaHue OOIIECTBEHHBIX OTHOILIEHHI B ATOH cdepe.

Takum o00pa3oM, MpaBOBOE 3aKpEIUIEHWE CHCTEMbl YacTHOTO TIIpaBa, perylupyromen

crenuguueckre OOIIEeCTBEHHbIE OTHOLIEHHS B CQepe OCYIIECTBICHHMM M OXpaHbl YacTHOIO



MHTEpeca JOJKHO OCHOBBIBAThCA Ha cucTteMe (opM (MCTOYHMKOB) IMpaBa, BOCHPUHUMAIOIIUX U

PETTIAaMEHTHPYIOIIHNX CICIHU(PHUKY, XapaKTePHBIC YEPThI JAHHOTO POJIa OOIIIECTBEHHBIX OTHOIICHHM.
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